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Judicial judgment on the duty of reasonable care in patent
infringement of operators in the e-commerce platform

LI Xiaogiu', GUO Qinxuan’

(1. School of Law, Chongqing University, Chongqing 400044, China;

2. Lanzhou Discipline Inspection Commission and Supervisory Commission, Lanzhou 730030, China)

Abstract; Whether an e-commerce platform operator performs the duty of care is an important factor in
judging whether it infringes the patent. Both Civil Code and E-commerce Law have set the rule of “notice-
takedown-notice forwarding-counter notification-counter notification forwarding-replacement” , which establishes
two types of obligations for e-commerce platform operators, including the duty of prevention beforehand and the
duty of remedy afterwards. In typical E-commerce patent infringement cases, there are differences between
different judges to judge whether the e-commerce platform operators had performed their duty of care. The
judgment rules in judicial practice should be restructured: firstly, comparing the legal type of duty of care to
decide whether the e-commerce platform operator should undertake the duty of care; secondly, according to the
provisions of the new laws and judicial interpretation as well as combining the characteristics of patent rights to
judge whether some kind of the duty of care has been fulfilled, by reasonably determining the effectiveness of
notices and counter-notifications, reviewing the performance of the obligation and the adoption of necessary
measures to determine whether the duty of care is violated.

Key words: e-commerce platform operator; patent infringement; duty of care; “Notice-and-TakeDown” rule
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